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or that, and so on.' Business could not go on if that were so. 
Everything must be looked to from a reasonable point of view ; 
therefore the law does not regard trifling or small inconveniences, 
but only regards sensible inconveniences which sensibly diminish 
the comfort, enjoyment, or value of the property which is affected." 
I do not think that the question could have been more correctly 
laid down by any one to the jury, and I entirely concur in the 
propriety of dismissing this appeal. 

Appeal dismissed, with costs. 



THE SUPREME COURT OF THE UNITED STATES AND THE 
COURT OF CLAIMS. 

The Supreme Court of the United States, at its last Term, 
decided that it could not entertain appeals from the Court of 
Claims, and that the Act of Congress of March 3d 1863, c. 92, 
so far as it provided for such appeals, was unconstitutional. 

As the opinion of the majority of the court, delivered by the 

Chief Justice, is very brief, it is annexed entire : — 

" Supreme Court of the United States. 

" No. 160. March 10th 1865. 

" David Gordon and Sarah Gordon, Administrators of David 

" Fisher, Appellants, v. The United States. 

" Opinion of Chief Justice Chase. 

" The court has duly considered the able and instructive opin- 
ion of counsel upon the question of jurisdiction which presents 
itself at the threshold of this cause, and has found itself con- 
strained to the conclusion that, under the Constitution, it can 
exercise no appellant jurisdiction over the decisions of the Court 
of Claims. 

" We think that the authority given to the head of an executive 
department by necessary implication, in the 14th section of the 
amended Court of Claims Act, to revise all the decisions of this 
Court requiring the payment of money, denies to it the judicial 
power from the exercise of which appeals can be taken to this 
court. 

" The reasons which necessitate this conclusion may be more 
fully announced hereafter. At present we restrict ourselves to 
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this general statement, and to the direction that the case be 
dismissed for want of jurisdiction. 

" Justices Miller and Field dissented." 1 

We annex, also, all of the statute that relates to the action of 
the Secretary of the Treasury, including the 14th section, on 
which the court rests its decision : — 

" Section 7. — And be it further enacted, that in all cases of 
final judgments by said court, or on appeal by the said Supreme 
Court, where the same shall be affirmed in favor of the claimant, 
the sum due thereby shall be paid out of any general appropria- 
tion made by law for the payment and satisfaction of private 
claims, on presentation, to the Secretary of the Treasury, of a 
copy of said judgment, certified by the clerk of said Court of 
Claims, and signed by the chief justice, or, in his absence, by 
the presiding judge of said court. And in cases where the judg- 
ment appealed from is in favor of said claimant, or the same is 
affirmed by the said Supreme Court, interest thereon, at the rate 
of five per centum, shall be allowed from the date of its presenta- 
tion to the Se'cretary of the Treasury for payment as aforesaid, 
but no interest shall be allowed subsequent to the affirmance unless 
presented for payment to the Secretary of the Treasury as afore- 
said : Provided, That no interest shall be allowed on any claim 
up to the time of the rendition of the judgment by said Court of 
Claims, unless upon a contract expressly stipulating for the pay- 
ment of interest ; and it shall be the duty of the Secretary of 
the Treasury, at the commencement of each Congress, to include 
in his report a statement of all sums paid at the Treasury on such 
judgments, together with the names of the parties in whose favor 
the same were allowed." 

" Section 14. — And be it further enacted, that no money shall 
be paid out of the Treasury for any claims passed upon by the 
Court of Claims till after an appropriation therefor shall be esti- 
mated for by the Secretary of the Treasury." 

In terms, the decision of the Supreme Court is, that by neces- 
sary implication from the 14th section, the Secretary of the 
Treasury is " to revise all the decisions of the Court of Claims 
requiring the payment of money." But in effect it is that, by 



1 The report of the case in 2 Wallace 561 does not give the opinion above cited, 
but only the decision made. 



AND THE COUET OF CLAIMS. 113 

the statute as enacted, the decisions of the Court of Claims, 
including those affirmed by the Supreme Court, are (by such 
necessary implication) to be reviewed by the Secretary, and 
sanctioned, altered, or annulled by him, so that the final adjudi- 
cation of claims shall be by the Secretary, and his judgments, and 
not those of the judicial tribunals, be the things to be paid. 

The proposition is extreme. It is the function of the Supreme 
Court to declare the law, and thereby in all matters of a judicial 
nature to control the actions of the other branches of the govern- 
ment. And that its decisions in matters purely judicial should be 
submitted to an executive officer for his sanction or correction, is 
an unprecedented legislative intent, inconsistent with the consti- 
tutional functions and relations of the different branches of the 
government, and not to be imputed to Congress on anything less 
than — a " necessary implication." 

What the intention of the legislature was in enacting the 14th 
section, is indicated by the- debate upon it in the Senate, where it 
originated. It made no part of the original bill, but was moved 
as an amendment to it by Mr. Hale, Senator from New Hamp- 
shire, who said : — 

"Let me explain this amendment. It does not require a 
specific appropriation, but it simply requires a general appropria- 
tion, the meaning of which is that if the Court of Claims passes 
on a large claim, there shall be a session of Congress intervene 
before it is paid, so that Congress may know what they appropriate 
for, and that the Secretary may know how much to estimate for." 

And the section was adopted without further debate on it. 

On this explanation, the purpose of the 14th section was to 
change the time, but not the nature, of the Secretary's action. 
The procedure contemplated by the original bill was that the Sec- 
retary, on the presentation of the judgments to him, should pay 
them, as they were certified to him, out of " any general appro- 
priation made by law for the payment and satisfaction of private 
claims." But on the amendment, as explained by its mover, the 
procedure contemplated was that the Secretary should pay the 
judgments, as they were certified to him, out of a general appro- 
priation, after they had been presented to him and by him " esti- 
mated for" to Congress. And this legislative intent would seem 
to be the intent of the statute, and the precise effect of the 7th 

Vol. XIV.— 8 
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section as amended by the 14th, if both are construed according 
to the ordinary meaning of their words. 

The 7th section provides that the Secretary shall pay the judg- 
ments certified to him on their "presentation" to him, while the 
14th section prohibits his payment of them " till after an appro- 
priation therefor has been estimated for" by him. The latter of 
these provisions is repugnant to the former and repeals it, and, as 
an amendment, is substituted for it. But the repeal is no broader 
than the positive repugnance, and the other provisions of the 7th 
section remain in force. These specify, as the fund from which 
the judgments are to be paid, a general appropriation for the pay- 
ment of private claims. Whether an appropriation is general or 
specific does not depend on the estimate made by the Secretary, 
but only on the terms of the Act of Congress making the appro- 
priation, and these terms Congress may shape as it pleases. It 
may, therefore, make an appropriation general in its terms on 
estimates from the Secretary specifying particular claims. So 
that, in the words of Mr. Hale, the 14th section " does not require 
a specific appropriation," and is not repugnant therefore to the 
provision of the 7th section, and does not repeal it. And then, 
as the statute in its 7th section specifies a general appropriation 
and nowhere specifies any other, the 14th section must be con- 
strued to refer to a general appropriation. And the 7th section 
also provides that the Secretary shall pay on the judgments cer- 
tified to him " the sum due thereby" which can only be the dol- 
lars and cents specified in them. So that he is to pay the judg- 
ments as they are certified to him. 

Then the only action by the Secretary recognised by the 14th 
section, in the ordinary meaning of its terms, is that he should 
make an estimate for an appropriation. To estimate is to calcu- 
late that which cannot be precisely determined ; and an estimate 
for an appropriation, is the legislative phrase for the Secretary's 
official report of his calculation of the amount required for a 
specific expenditure. And, so construed, the terms of the 14th 
section are appropriate to the circumstances in which the Secre- 
tary is to act. For his estimates would include judgments which 
by the provisions of the 7th section carry interest from the date 
of their presentation to him until they are paid. And as the 
Secretary could not know, when making his estimate, what inter- 
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est would accrue thereafter on those judgments, he could not then 
know or state the precise amount required for an appropriation ; 
and all he could do would he to calculate or estimate for an appro- 
priation according to the terms of the 14th section and his usual 
and proper official action. 

If the 7th and 14th sections may be construed and executed 
together, according to the above exposition of them, then the im- 
plication of the Supreme Court is not " a necessary implication." 

And the decision of the Supreme Court would seem to conflict 
with settled rules of construction. 

Where, of two constructions of part of a statute, one is consist- 
ent and the other is inconsistent with the purpose of the statute, 
the rule is that the former shall be adopted and the latter be dis- 
carded. Apart from the 14th section, the plain purpose of the 
statute is that the final settlement of claims shall be on the 
decisions of the Court of Claims, subject to the appeal given to 
the Supreme Court. And the 14th section is consistent with 
such purpose, and aids in it, if it is construed according to the 
ordinary meaning of its words, to require only an estimate. 
Whereas, if the 14th section is construed according to the 
decision of the Supreme Court to require a revision of the cases 
by the Secretary, it defeats such purpose of the statute, and its 
terms are strained beyond their ordinary and their proper mean- 
ing ; for, to estimate is not to adjudicate, and " an appropriation 
estimated for" is not the judicial determination of suits at law 
between litigants. 

And another rule of construction is that the sections of a statute 
shall be so construed as to be consistent with each other. And it 
is a necessary consequence, or corollary of this rule, that where 
two sections of a statute, when construed according to the ordi- 
nary meaning of their terms, are sensible and consistent with each 
other, so that both may be executed without conflict between them 
they cannot be made repugnant to each other by mere implication 
or construction beyond the ordinary meaning of their terms. Now, 
it has been said that the 7th section provides that the Secretary 
shall pay, on the judgments certified to him, " the sum due 
thereby" which can only be the dollars and cents specified in the 
judgments. Under this provision of the 7th section there could 
be no alteration of the judgments by the Secretary, and conse- 
quently no revision of them by him. And with this provision of 
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the 7th section, the 14th section is consistent and sensible, if it is 
construed according to the ordinary meaning of its terms, to 
require only an estimate by the Secretary. Whereas if the 14th 
section is construed according to the decision of the Supreme 
Court to require a revision of the cases by the Secretary, it is by 
implication or construction beyond the ordinary meaning of its 
terms made repugnant to the provision of the Tth section, and to 
repeal it. And this seems to be contrary to the rule of construc- 
tion and its corollary above stated. 

And there would seem to be this practical objection to the 
decision of- the Supreme Court, that the Secretary has no means 
of making the revision which the decision requires of him. He 
has no power in relation to the judgments of the Court of Claims 
but what the statute gives him, and all that gives him is a cer- 
tified copy of the judgment. This tells him the amount to be 
paid and to whom it is due, and enables him to make an estimate 
for an appropriation, and to pay the judgment-debt. But he has 
not the records of the cases nor their pleadings or evidence. 
These are in the official custody of others, and he cannot com- 
mand them. He has therefore neither the facts nor the law of the 
cases nor any means of obtaining them, and, without them, his 
revision of the judgments certified to him is impossible. 

And if, as the Supreme Court has decided, the statute authorizes 
the Secretary to revise the decisions of the judicial tribunals and 
substitute his own, it does not authorize him to pay the judgments 
he renders ; for the only authority the statute gives him for mak- 
ing any payments whatever of the claims litigated, is contained 
in the provisions of the 7th section, and is by express specifica- 
tion confined to " all cases of final judgments by said Court (of 
Claims) or on appeal by the said Supreme Court," &c. And on 
these judgments he is to pay "the sum due thereby." An au- 
thority so specific cannot be extended to other judgments or other 
sums. And thus the implication of the Supreme Court would 
seem to prevent the payment and discharge of claims under the 
statute, for which that was enacted and for which its 7th section 
provides in express terms. 

And if the Supreme Court are correct in their construction of 
the 14th section, viz., that the Secretary is not merely to estimate 
for, but is " to revise" i. e. to review, the decisions certified to 
him, yet the conclusion of the court would seem to be unauthorized. 



AND THE COUET OF CLAIMS. 117 

The only ground of the Supreme Court's opinion is that the 
Secretary is " to revise all the decisions*of the Court of Claims 
requiring the payment of money," and this would seem not to be so. 

The only question here is as to cases appealed, for cases not 
appealed never come within the action of the Supreme Court, and 
are not within the scope of its opinion ; and the provisions of the 
statute as to these cannot affect the question as to cases appealed. 

And in cases appealed, the decisions of the Court of Claims 
cannot be revised by the Secretary, for they do not go to him ; 
they go the Supreme Court to be revised there, and whether they 
are modified or affirmed there, it is the action of the Supreme 
Court, superseding and taking the place of the action of the Court 
of Claims, which gives to the judgment certified to the Secretary 
all its legal effect. It is, therefore, the decision of the Supreme 
Court that goes to him and which he is to revise, if he is to revise 
anything. And it must appear to be the decision of the Supreme 
Court to inform the Secretary that interest accrues on the amount 
adjudged due and to authorize him to pay interest, for that only 
accrues in the cases appealed to and decided by the Supreme 
Court. The result would seem to be that, in cases appealed, the 
Secretary does not revise the decisions of the Court of Claims, 
and that the opinion of the Supreme Court rested on a mere mis- 
take of fact. 

The facts are, that, in cases appealed, the decision of the Su- 
preme Court is certified to the Secretary in the form of a judg- 
ment and by the Court of Claims. But the opinion of the Supreme 
Court does not say that the Secretary is to revise the judgments 
of the Court of Claims, and, if it did, it would be unsubstantial 
and impotent, for the formal judgment is only the evidence of the 
decision it authenticates, and it is the decision in a case adjudged 
that is revised when the case is reviewed. And the Supreme 
Court must have meant exactly what its opinion expresses when 
it uses the word " decisions" instead of the word judgments, 
viz., that the findings of fact and the conclusions of law, by the 
Court of Claims, were to be revised and reviewed by the Secre- 
tary ; for this was necessary to the force of their argument, which 
otherwise would be only this, viz., that the judicial character of 
the Court of Claims was destroyed, and the right of appeal was 
taken away by the provisions of the statute, that, after the 
Supreme Court had acted on the appeal, its decision should be 
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revised by the Secretary, on being certified to him, by the Court 
of Claims, in the form of a judgment. 

Nor can it be said that, in a case appealed, the final decision 
that goes to the Secretary is to be taken as the decision of the 
Court of Claims, because it is to be certified to him as the judg- 
ment of the Court of Claims ; for it is not to be so certified to him. 
The statute itself distinguishes between judgments of the Court 
of Claims and judgments of the Court of Claims affirmed by the 
Supreme Court, and not only in terms, but practically ; for the 
latter carry interest, and the former do not. And interest accrues 
on the latter, not by the authority or force of the judgment certi- 
fied to the Secretary, but only by force of the statute which he is 
to execute. He therefore must always know that the judgment 
certified to him is not the judgment of the Court of Claims, and 
is the judgment of the Court of Claims affirmed by the Supreme 
Court ; and the only means for this knowledge, that the statute 
gives him, is the certificate made to him. For this the statute 
prescribes no form of words, but it must state the truth, and the 
precise truth, and it must not state an untruth which would mis- 
lead the Secretary in the action the statute prescribes to him. 
And therefore it cannot certify, as a judgment of the Court of 
Claims, that which is in fact a judgment of the Court of Claims 
affirmed by the Supreme Court. 

If, in .cases appealed, " the decisions of the Court of Claims" 
do not go to, and are not revised by, the Secretary, then the opin- 
ion of the Supreme Court falls with the mistake of fact it is rested 
upon. 

And if, in cases appealed, it is the decisions of the Supreme 
Court which go to the Secretary, as the case before it was of that 
class, the only question it raised was as to the effect of the 14th 
section in providing that the decisions of the Supreme Court 
should be revised by the Secretary. And in this respect the 
14th section (as construed by the court) was unconstitutional, 
because it subjected the Supreme Court to an appellant tribunal, 
and that not judicial. And the effect of this would seem to be 
that the 14th section, being unconstitutional in its action on the 
Supreme Court, was as to that a nullity and merely void, and 
that therefore the Supreme Court was to administer the statute in 
cases appealed to it, as if the 14th section had not been enacted. 

The argument of the Supreme Court would seem to be in sub- 
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stance this : The authority of the Secretary to revise the decisions 
of the Court of Claims denies to that court judicial power or 
character, and reduces it to a mere board of commissioners, and 
therefore the appeal to this court cannot be sustained. This is 
like the argument used for the decision of the case of The United 
States v. Ferreira, 13 How. 40. But that case would seem to 
be the reverse of this. There the question was as to an appeal 
from a commissioner to the Supreme Court ; while here the ques 
tion is as to an appeal from the Supreme Court to a commissioner. 
For, on the construction of the 14th section by the Supreme Court, 
the Secretary is to act as a commissioner, and not officially. 

To sum up our remarks, we say : — 

1st. That the Secretary is not to revise any of the decisions 
certified to him. 

2d. That, in cases appealed, he is not to revise the decisions 
of the Court of Claims. 

3d. That if, in cases appealed, he is to revise the decisions of 
the Supreme Court, the provision for that is unconstitutional and 
of no legal effect. 

If either of these propositions is correct, the decision of the 
Supreme Court would seem to be erroneous. And if it is not 
erroneous it establishes this proposition : that the authority of the 
Secretary to revise the decisions of the Supreme Court denies 
judicial power to the Court of Claims. 

The construction of the 14th section, on which the court rests 
its decision, was not suggested to the learned counsel in the case 
by the statute itself nor by the court, and therefore was not argued 
at the bar ; and as two of the justices dissented and two others were 
absent, the decision was in fact made by a majority of one, in the 
nine members of the court. These circumstances, and the fact 
that only the conclusion of the court is given, tend to make the 
decision less authoritative in itself, and less satisfactory to the 
profession than it would otherwise have been. The opinion of the 
court states that the reasons for its decision " may he more fully 
announced hereafter.' 1 '' This would seem to be desirable on many 
accounts. It would remove any doubts there may be in the pro- 
fession as to the correctness of the decision. These, if they 
exist, affect the consideration and dignity of the court, and any- 
thing impairing in any degree the public estimation of that time- 
honored tribunal would be a public calamity. Then the decision, 
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in declaring the statute unconstitutional, impugns the action of 
Congress ; and, as this is to be done only when an imperative 
official duty, it should be shown to be so by conclusive reasons, 
fully stated. The relation of the different branches of the govern- 
ment would seem to require this, and it is believed to have been 
the uniform practice of the Supreme Court heretofore. And, 
more than all, the decision deprives the important public interests, 
involved in the litigation against the United States, of that pro- 
tection by the Supreme Court which the Constitution intends and 
the Act of Congress sought to attain, and which the public security 
imperatively demands. If there is any litigation entitled to the 
protection of the highest legal tribunal, it is that of the Nation ; 
and there is no way in which the action of the Supreme Court can 
be secured to this important subject of its constitutional jurisdic- 
tion, less onerously to its justices, than by an appeal from an 
inferior court. 

It is essential to the interests of the United States and of its 
numerous creditors, that the action of the Court of Claims and 
of the Supreme Court should be promptly assured to them ; for 
the judicial concerns of a great nation can be properly adminis- 
tered only by its judicial tribunals. These only are contrived for 
the purpose, and adapted to it by their organization, processes, 
and modes of procedure. Other departments of the government 
are adapted only to different duties, and are fully occupied by 
them. 
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Agent. 

Broker's Commissions. — A broker, or agent, who undertakes to sell 
property for another for a certain commission, if he finds a purchaser 
willing to purchase at the price, has earned and can recover his coin- 

1 From Charles Allen, Esq., Reporter ; to appear in vol. 9 of his Reports. 

2 From Hon. O. L. Barbour, Reporter ; to appear in vol. 43 of his Reports. . 

3 From R. E. "Wright, Esq., Reporter ; to appear in yol. 49 Penn. State Rep. 
* From W. G. Veazie, Esq., Reporter ; to appear in 86 Vermont Rep. 



